Attachment 4 to Report 03.60 /\2
Lo
Page 1 of 4

hilips
P i?’mx"

Ourref:  WN 712685 Phillips Fox Tower
B - 208 Queen Street

PO Box 160

Auckiand

New Zeaiand

DX CP24027 Akig

31 July 2002 Tel +64 9 303 2013
Fax «64 9 303 230

www.phillipsfox.com

Steve Blakemaore Adelaide
. . , Brisbane
Wellington Regional Council Canberra
Mel
PO Box 41 palboume
MASTERTON Sydney
) Auckiand
By email steve.blakemore@wrc.govi.nz L\femr_\gton
ano!
Mo Chi Minh City
Dear Steve

Application for resource consent by Dan Riddiford

You have asiked us 1o provide you with our opinion in respect of two issues arising from an
application for resource consent by Dan Riddiford in respect of an aquaculture activity. Those
two issues are as foliows:

1 The Council's right te not receive’ an incompiete application and/cr an application
when the requirad fees have not been paid (as per properly established Council
charging policies and procedures under the Resource Management Act 1991 (the
RMA)).

2 The requirement for, or alternatively the appropriateness of, a joint hearing to
consider closely related applications in an integrated way, when only one Ccuncil's
consent may be non-natified.

We have also considered the following third issue:

3 The position under the Resource Management (Aquaculture Moraterium)
Amendment Act 2062.

1 The Council’s right to not ‘receive’ an incomplete application

1.1 In cur opinion, the Council does have the right o not ‘receive’” an incomplete
application and/or an application for which the required fee has not been paid.

1.2 Section 88(4) of the RMA sets out the minimum requirements for all resource
consent appiications. That subsection provides that:

Subject to subsection (5), an application Tor & resource consent shall be i
the prascribed form and shall include -

[

{a) A description of the activity for which consant is sougnt. and
its location; and

Siease notify us if ihis communication has bean sent to vou by mistake. 'f it nas been, any privilege betwsen soficitor and
client 1s not waived or lost and you are not entitied tc use it in anv way.
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(b} An assessment of any actual or petential effecis that the
activity may have on the envircament, and the ways in
which any adverse effects may be mitigated; and

(c) Any information required to be included in the application by
’ a plan or regulations; and

{c) A statement specifying all other resource consents that the
applicant may require from any consent authority in respect
of the activity to which the appiication relates, and whether
or nct the applicant has appited for such consents; and

(&) Where the application is for a subdivisicn consent, the
information specified in section 218.

An application that does not fulfil these requirements clearly does not meet the
statutory requirements and therefore it appears that a Counct is not obliged fo
‘raceive’ the application until the minimum requirements nhave been met.

This is the approach taken by the Ministry for the Environment (MfE) which has
published ‘A Template for Quality Processing of Resource Consents’. This cutlines,
at chapter 3, what MfE regards as good practice in respect of the receipt by Counciis
of applications for resource consent. Accerding to this publication, an application is
properly made (and therefore complete) if the following is supplied in/with an
appiication:

. Feeldeposit to caver preliminary fixed charge [appiication fee] —
where applicable.

. Name and address of applicant and owner/occupier of land to
which the application relates.

. Description of the activity and its location.

. Assessment of effects, recognising that 2 plan may specify
matters to be addressed.

. Information required by a plan.

. Type of consent sought and other resource consents required.

- Date and signature.

Therefore, MfE's position appears to be that if the above requirements have nct
been met the Council has not yet received a proper applicaticn, although this is not
expressly stated.

This approach is reinforced by two decisions made by the Planning Tribunat under
the Town & Country Planning Act which are still relevant. Where an applicant has
failed to provide sufficient information, requirad by a Council o enable it and
potential objectors to assess the fikely impact. then the Council may be entitied o
dismiss the application out of hand: Druids Trustees v Weliingion City W 98/84 (PT);
Fower v Roforua DC A 24/90 (PT).

Ths raguiramant for 2 joint hearing to consider sicsaly reiatad applications
The Council has the discrefion to hoid & joint hearing.

Section 102 of the RMA provides for joint heanings by twoc or mors consent
authorifies. Seciion 102(1} providas:
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{13 Where applications for resource consents in relation to the
same proposal have besn made to 2 or mare consent
authorities, and those consent authorities have decided io
hear the applications, the consent authorities shall jointly

- hear and consider those applicaticns unless —

{a) All the censent authorities agree that the
applications are sufficiently unrelated that a joint
hearing |5 unnecessary; and

{b) The applicant agrees that a joint hearing need
not be held.

Section 102(1) requires consent authorities to conduct a joint hearing where
applications for resource consent in respect of the same proposal have been made
to more than one consent authority unless the consent authorities agree that the
applications are sufficiently unrelated and the applicant for the consent also agrees

that 2 joint hearing need nct be held: An application by Canterbury Regional Council
C 13/94.

A joint hearing can still be heid even if one of the applications could be dealt with
non-notified (s101{2A)). Obviously, those who can be heard in relation to the non-
notified appiication are limited to the applicant and the council.

There is nothing in the case law o suggest that whether or not applications for
resource consent are sufficiently unrelated so as to justify separate hearings is
anything other than a guestion to be decided by the particular authorities on the
particular facts before them.

However, where a jcint hearing is held in respect of a restricted coastal activity,
under s5.102(3) a joint decision is not required. Nor is a joint decision required where
any authority cansiders it is nct appropriate.

if the aquacuiture activity applied for by Dan Riddiford is a restricted coastal activity,
it may be that a joint decision is not required, but this does not obviate the need for a
joint hearing under s.102(1).

Resource Management {Aguacuiture Moratorium) Amendment Act 2002

Under the Resource Management (Agquaculture Moraterium) Amendment Act 2002,
the 2 year moratorium on aguacultura activities applies to:

. applications requiring notification which were made to a consant autnority
before 28 November 2001 where the consent authority had not, af that
date, nofified the application;

. applications not reguiring naotification which were made beiors 28
Novamber 2001 if the consent authority had not before that date decided
not to nolify the apphcation.

Therefora, under the Amendment Act, the application mads by Dan Ridditord, even
if the Council had ‘receivad’ 2 proper appiication by 28 November 2001, couid not e
nrocessed uniil after the axpiry of the 2 year moraterium, uniess the Council had
airzady mads a dacision whathar or nat t¢ notify his apoiication.
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If vou have any further queries, please contact us.
Yours sincerely
Helen Atkins Rachel Hawkins
Partner Solicitar
Direct +64 8 300 3811 Direct +64 9 300 3855
Emait helen.atkins@philiipsfox.com £mail rachel.hawkins@phiilipsfox.com
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